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LEGAL DISCLAIMER 
PLEASE READ THIS DISCLAIMER CAREFULLY BEFORE USING OR RELYING ON THE 
CONTENTS OF THIS PUBLICATION. 
The following terms and conditions govern the use of the information contained in this document (the 
"Publication"). Your use of this Publication signifies your acceptance of these terms. 

 

1. Not Legal Advice — Informational Purposes Only 

The materials and information contained within this Publication, including any discussion of specific laws, 
statutes, or legal principles (including the Uniform Voidable Transactions Act, the Internal Revenue 
Code, the Statute of 13 Elizabeth, and related authorities), are provided by Viacheslav Kutuzov (the 
"Author") for general informational and educational purposes only. The content is intended to provide a 
comprehensive analytical overview of the subject matter and is not a substitute for professional legal, 
tax, or financial advice. This Publication does not constitute, and should not be relied upon as, legal, 
tax, accounting, or other professional advice. Readers should not act or refrain from acting based on 
any information contained in this Publication without first seeking the advice of a competent, licensed 
attorney in the relevant jurisdiction. 

 

2. No Attorney-Client Relationship 

The provision, distribution, or viewing of this Publication, or the transmission of information contained 
herein, is not intended to and does not create an attorney-client relationship between you and Viacheslav 
Kutuzov, Esq., or any associated entity. An attorney-client relationship can only be established through 
a formal, written engagement agreement signed by both parties. Receipt of this memorandum — 
whether electronically, in print, or in any other medium — does not itself give rise to any duty of 
confidentiality, professional responsibility, or privilege on the part of the Author, absent a separate written 
engagement agreement. 

 

3. No Legal Representations or Warranties 
The Author makes no representations, guarantees, or warranties whatsoever, express or implied, 
regarding the accuracy, completeness, reliability, suitability, timeliness, currency, or applicability of the 
information contained in this Publication for any particular purpose or set of facts. Legal principles and 
statutory language are subject to complex interpretation, judicial change, and legislative amendment. 
The information provided may not reflect the most current legal developments, regulatory guidance, or 
statutory revisions. Laws, regulations, and treaty interpretations vary by jurisdiction and change 
frequently. Any mention of specific outcomes, structures, or legal results is illustrative and is not a 
promise or guarantee of a similar result in any future matter. The analysis of specific jurisdictions — 
including the Cook Islands, Cayman Islands, Panama, Liechtenstein, Austria, and others — reflects 
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conditions as understood as of the date of this publication and may not reflect subsequent legislative, 
regulatory, or treaty developments. 

 

4. Limitation of Liability 
YOU ACKNOWLEDGE AND AGREE THAT YOUR USE OF THIS PUBLICATION AND RELIANCE ON 
ANY INFORMATION CONTAINED WITHIN IT IS ENTIRELY AT YOUR OWN RISK. Viacheslav 
Kutuzov, Esq., and any person or entity associated with the production of this Publication, shall not be 
liable for any errors, inaccuracies, omissions, or outdated information in this Publication. The Author 
explicitly disclaims all liability for any direct, indirect, incidental, consequential, special, exemplary, or 
punitive damages, or any other losses or damages whatsoever (including, without limitation, damages 
for loss of data, profits, business interruption, or loss of tax or legal benefits), arising out of or in 
connection with the use, inability to use, or reliance on the information presented in this Publication, 
regardless of the cause of action, whether in contract, tort, negligence, strict liability, or otherwise, even 
if the Author has been advised of the possibility of such damages. 

 

5. Jurisdictional Variations and FATF Status 

The regulatory and compliance status of particular jurisdictions — including, but not limited to, FATF 
grey-list or black-list designations, sanctions exposure, and correspondent banking access — changes 
frequently. Panama, for example, has been periodically grey-listed by the FATF, and such status directly 
affects banking accessibility and transactional viability. Readers are advised to independently verify the 
current FATF and sanctions status of any jurisdiction before structuring or executing any cross-border 
transaction. The Author makes no warranty as to the current FATF or sanctions status of any jurisdiction 
referenced herein. 

 

6. Tax and Reporting Obligations 
This Publication discusses U.S. federal tax obligations, reporting requirements, and penalties in the 
context of foreign trusts, foreign foundations, and international wealth structures. This discussion is 
general in nature and does not constitute tax advice. Tax laws are complex and fact-specific. The 
interaction of the IRC grantor trust rules, the throwback rules, FATCA, CRS, the UVTA, and applicable 
treaty provisions requires individualized analysis by a qualified U.S. tax attorney and CPA. Penalties for 
non-compliance with U.S. reporting requirements can be severe and in some cases criminal. Readers 
should not rely on this Publication to satisfy any compliance obligation. 

 

7. Sanctions Compliance 
The discussion of OFAC and other sanctions regimes in this Publication is general in nature. Sanctions 
lists are updated continuously. No person should engage in any transaction described herein without 
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conducting a current, independent sanctions screening of all relevant parties, entities, and jurisdictions 
against the OFAC SDN list, the EU Consolidated Financial Sanctions List, the UK OFSI list, and UN 
sanctions lists. Failure to comply with applicable sanctions laws can result in severe civil and criminal 
penalties. 

 

8. Seeking Professional Counsel 
By viewing this Publication, you agree that you have been strongly advised and encouraged to consult 
with qualified, licensed attorneys, tax advisors, and compliance professionals to address your specific 
legal, tax, regulatory, and compliance needs and circumstances. The structures, techniques, and 
strategies described herein may be appropriate only for certain clients under specific facts and 
circumstances. You should verify all information and legal requirements with your own legal counsel 
before making any decisions or implementing any structure discussed herein. 
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I. EXECUTIVE SUMMARY 
Trusts and private foundations represent the two dominant vehicles through which high-net-worth 
individuals, family offices, and multinational enterprises achieve wealth preservation, succession 
planning, tax optimization, asset protection, and philanthropic structuring. While both instruments share 
the fundamental objective of separating legal ownership from beneficial enjoyment, they differ 
profoundly in their legal nature, governance architecture, tax treatment, regulatory exposure, and 
strategic utility across jurisdictions. The interaction between these two vehicles — and the overlay of 
voidable transaction law that governs any transfer of assets into either — is the analytical core of this 
memorandum. 
This combined memorandum merges two previously separate analyses: a comprehensive comparative 
study of trusts and foundations across U.S. domestic and international dimensions, and a thorough 
examination of voidable transaction law under the Uniform Voidable Transactions Act (UVTA). 
Understanding both bodies of law is essential because the asset protection value of any trust or 
foundation structure is only as strong as its ability to withstand creditor challenge under fraudulent 
conveyance principles — challenges that have their roots in a statute enacted in England in 1570 and 
that continue to shape debtor-creditor relationships throughout the common-law world today. 
The memorandum examines structural mechanics and legal distinctions, applicable tax regimes under 
the Internal Revenue Code, asset protection attributes in both domestic and offshore contexts, the 
interaction of trust and foundation structures with voidable transaction law, jurisdictional selection 
criteria, banking and regulatory environments in the post-FATCA era, sanctions compliance obligations, 
the conduit and sink jurisdiction planning framework, U.S. and foreign reporting obligations, practical 
trust drafting requirements for offshore structures, and the strategic interplay that makes combined trust-
foundation architectures the optimal solution for the most complex international wealth management 
objectives. 

 

Key Findings 
Trusts offer superior flexibility, privacy, and asset protection in common-law jurisdictions, making them 
the preferred vehicle for U.S. taxpayers and families in English-speaking offshore centers. The hallmark 
of the trust — the bifurcation of legal and equitable title — is simultaneously the source of its asset 
protection power and the mechanism through which voidable transaction law can unwind improperly 
executed transfers. 
Foundations provide a distinct civil-law legal personality that is particularly valuable in continental 
European and Latin American contexts, and are more suitable for blended philanthropic-commercial 
objectives. Because a foundation owns assets in its own name as a juridical entity, it presents a different 
creditor-challenge profile than a trust: courts must pierce the foundation veil rather than apply trust law 
principles. 
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Optimal structuring frequently combines both vehicles: a foundation holding a trust, or a trust owning a 
private interest foundation, depending on the settlor's nationality, asset location, and beneficiary profile. 
The voidable transaction law analysis — particularly the timing of transfers relative to known or 
foreseeable creditor claims — must be integrated into any structural design from the outset, not 
retrofitted as an afterthought. 
Jurisdictional selection is driven by the interaction of tax treaties, FATCA/CRS compliance costs, 
banking access, political stability, and the jurisdiction's fraudulent conveyance law. The Cook Islands 
stands apart as the gold standard for U.S.-connected asset protection due to its combination of non-
recognition of foreign judgments, a creditor burden of proof set at the criminal standard, and a short 
statutory limitation period for fraudulent transfer challenges. 
Both trusts and foreign foundations carry extensive U.S. reporting obligations; failure to comply triggers 
severe civil and criminal penalties. The classification of a foreign foundation under U.S. check-the-box 
regulations — as a foreign trust, foreign corporation, or disregarded entity — determines which reporting 
regime applies, and misclassification is among the most common compliance errors in international 
practice. 
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II. FOUNDATIONAL CONCEPTS 
A. What Is a Trust? 
A trust is a fiduciary relationship recognized in common-law legal systems — and increasingly in 
civil-law jurisdictions through the Hague Trusts Convention — in which a settlor transfers legal title 
to assets to a trustee, who holds and manages those assets for the benefit of one or more 
beneficiaries in accordance with the terms of a trust deed or declaration. A trust is not a separate 
legal entity; it is a relationship and a body of obligations. The trust assets are owned at law by the trustee 
but held for the equitable benefit of the beneficiaries. This bifurcation of legal and beneficial ownership 
is the hallmark of the trust and the source of much of its asset protection utility. 
The core parties to a trust are the settlor (also called grantor), the trustee, and the beneficiaries. The 
settlor creates the trust and transfers assets into it; the settlor may retain certain powers (a retained 
interest trust) or divest all interests (a completed gift trust). The trustee is the legal owner of trust assets, 
owing fiduciary duties of loyalty, prudence, impartiality, and disclosure; the trustee may be an individual, 
a corporate trustee, or a private trust company. The beneficiaries are those entitled to receive economic 
benefits and may be identified individuals, classes of persons, or charitable objects, with interests that 
may be fixed, discretionary, or contingent. In sophisticated structures, a protector — a third party with 
supervisory powers over the trustee — may be appointed with authority to remove and replace trustees, 
veto investment decisions, or amend the trust. Purpose trusts operating under STAR or equivalent 
legislation may also designate an enforcer with standing to enforce the trust where there are no 
individual beneficiaries. 

 

B. What Is a Private Foundation? 
A private foundation is a legal entity — most commonly established as a corporation or association 
under civil-law statutes — endowed by a founder with assets dedicated to a declared purpose. 
Unlike a trust, a foundation has its own legal personality: it may enter contracts, hold property, and be 
sued in its own name. In the civil-law tradition, private interest foundations may be established primarily 
for the benefit of the founder's family or other designated beneficiaries without requiring a charitable 
purpose, making them functionally analogous to a discretionary trust but within a familiar corporate 
governance framework. 
The core parties include the founder, who establishes the foundation and endows it with initial assets 
and who may retain rights of revocation, amendment, or residual benefit in some jurisdictions. The 
Foundation Council (Board of Directors) is the governing body responsible for managing the foundation 
in accordance with its charter, analogous to a trustee. Beneficiaries — those designated to receive 
distributions — may in some jurisdictions organize into a separate supervisory Beneficiary Council. A 
protector or supervisor, equivalent to the trust protector, may be appointed to add checks and balances 
over the Foundation Council. The foundation's legal personality provides additional insulation from 
founder liability that a trust's structure cannot replicate. 
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C. Trusts vs. Companies as Asset Protection Vehicles 
When selecting an asset protection structure, clients frequently compare trusts not only to foundations 
but also to companies — corporations, LLCs, and partnerships. Understanding the fundamental 
distinction is critical to structuring decisions. A company is a separate legal entity owned by shareholders 
or members. While it offers liability protection and separates personal assets from those owned by the 
company, this protection contains a critical vulnerability: if an individual has personal debts, creditors 
can seek to seize that individual's shares or membership interests in the company to satisfy personal 
obligations. The shares represent the individual's ownership stake and are an attachable asset. 
A trust, by contrast, has no 'owners.' Trust assets are held by the trustee for the benefit of beneficiaries, 
but no party 'owns' the trust in the corporate sense. Accordingly, trust assets are generally not accessible 
to creditors seeking to collect on the settlor's or beneficiary's personal debts, provided the trust was 
properly structured and the transfer was not a fraudulent conveyance subject to challenge under the 
UVTA or applicable law. This distinction makes trusts — particularly offshore discretionary trusts — 
fundamentally superior to corporate structures for personal asset protection. While companies protect 
business assets from business liabilities, trusts protect personal wealth from personal liabilities. For 
comprehensive protection, a layered approach combining an offshore trust with an intermediate 
corporate structure is often optimal. 
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III. LEGAL STRUCTURE: COMPARISON & 
CONTRAST 
A. Legal Nature and Personality 
The most fundamental structural distinction between a trust and a private foundation lies in their 
relationship to legal personality. A trust has no separate legal personality: it is a relationship and a body 
of obligations in which the trustee holds legal title to assets and beneficiaries hold equitable interests. 
Because the trust is not a juridical entity, it cannot contract, hold property, or be sued in its own name 
— the trustee acts on behalf of the trust in all matters. This non-entity character is both the trust's greatest 
asset protection strength and a potential source of operational complexity in civil-law jurisdictions that 
do not recognize the common-law trust concept. By contrast, a private foundation in most civil-law 
jurisdictions enjoys full legal personality: it is a separate juridical entity that owns assets directly in its 
own name, may enter contracts, and may be sued as a corporate person. The foundation's founder and 
council members are generally shielded from personal liability for the foundation's obligations, in a 
manner analogous to the limited liability afforded to corporate shareholders. 

 

B. Control and Governance 
In a discretionary trust, the trustee exercises binding discretion over distributions, investments, and 
administration. The settlor loses legal ownership of assets upon a valid transfer. Retained control by the 
settlor — through letter of wishes, reserved powers, or appointment as protector — creates a risk of a 
'sham trust' challenge, where courts may treat the trust as a mere nominee arrangement and look 
through it to the settlor's assets. Courts in the United States, the United Kingdom, and various offshore 
jurisdictions have unwound trust structures where the settlor effectively remained the de facto controller 
of the trustee. The protector mechanism allows a trusted third party to guide the trustee without 
compromising the integrity of the trust relationship, provided the protector's powers are carefully drafted 
as negative (veto) powers rather than affirmative direction powers. 
Foundations offer arguably cleaner control-retention mechanisms. Many jurisdictions — including 
Panama, Liechtenstein, and the Netherlands Antilles — permit the founder to serve on the Foundation 
Council, to be named a beneficiary, and to retain amendment or revocation rights without necessarily 
undermining the validity of the structure. The foundation's legal personality provides additional insulation 
from founder liability that is not available in a trust context. However, excessive founder control remains 
a vulnerability: courts may pierce the foundation veil and attribute assets directly to the founder if the 
foundation is effectively operated as the founder's alter ego. 

 

C. Asset Protection Comparison 
Both vehicles offer meaningful asset protection, but through different mechanisms and with different 
strengths across jurisdictions. Trusts operating in Cook Islands, Cayman, or BVI benefit from non-
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recognition of foreign judgments, favorable fraudulent transfer statutes, and statutory look-back periods 
as short as one to two years. Foundations operating in Liechtenstein or Panama provide civil-law asset 
insulation backed by those jurisdictions' own creditor challenge rules. The forced heirship circumvention 
capabilities of both vehicles are strong in their respective optimal jurisdictions: Cayman and BVI for 
trusts, and Panama and Liechtenstein for foundations. Divorce asset protection is generally available in 
discretionary trust structures, where trust assets are not treated as marital property in most jurisdictions, 
and in foundations where the founder's retained rights are carefully limited. 
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IV. U.S. DOMESTIC STRUCTURES 
A. U.S. Trusts — Overview 
The United States has one of the most sophisticated trust law ecosystems in the world, with significant 
variation across states. For federal tax purposes, trusts are governed primarily by the Internal Revenue 
Code, specifically Sections 641–692 covering estates and trusts, and Sections 671–679 governing 
grantor trusts. A threshold determination is whether a trust is domestic or foreign under the Court Test 
and Control Test. 

 

1. Revocable Living Trust 
The revocable living trust (RLT) is the workhorse of U.S. estate planning. Because the settlor retains the 
right to revoke, the trust is a grantor trust for income tax purposes and is included in the settlor's gross 
estate for estate tax purposes. Its primary utility is probate avoidance: assets in the trust pass directly 
to beneficiaries without the delay and cost of probate proceedings. From an asset protection perspective, 
the revocable trust offers essentially no protection since its assets remain reachable by the settlor's 
creditors during the settlor's lifetime. 

 

2. Irrevocable Trusts for Estate Tax Planning 
Irrevocable trusts are the dominant estate planning tool for high-net-worth U.S. families. The irrevocable 
life insurance trust (ILIT) holds life insurance policies outside the insured's estate, allowing proceeds to 
pass income- and estate-tax-free to beneficiaries. The spousal lifetime access trust (SLAT) is an 
irrevocable trust for the benefit of the settlor's spouse and potentially descendants, removing assets 
from the settlor's estate while providing indirect access through the spouse. The grantor retained annuity 
trust (GRAT) allows the settlor to transfer assets and receive a fixed annuity for a term, with appreciation 
above the Section 7520 rate passing to beneficiaries estate- and gift-tax-free. The qualified personal 
residence trust (QPRT) transfers a personal residence to an irrevocable trust while the settlor retains 
the right to use the residence for a term, with the remainder interest passing at a discounted gift tax 
value. The intentionally defective grantor trust (IDGT) is treated as owned by the grantor for income tax 
but not for estate tax, allowing the settlor to pay income tax on trust income as an additional tax-free gift. 
The domestic asset protection trust (DAPT), available in approximately twenty U.S. states, is a self-
settled irrevocable trust that provides asset protection while potentially allowing the settlor to be a 
discretionary beneficiary. The dynasty trust is an irrevocable trust designed to last multiple generations, 
typically exempt from generation-skipping transfer tax by allocation of the GST exemption. 
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3. Charitable Trusts 
The charitable remainder trust (CRT) provides income to non-charitable beneficiaries for a term or life, 
with the remainder passing to charity — and generating a charitable deduction for the settlor. The 
charitable lead trust (CLT) provides income to charity for a term, with remainder to non-charitable 
beneficiaries, which may reduce estate and gift taxes. These vehicles are particularly powerful for clients 
with highly appreciated assets or those with significant philanthropic objectives alongside family wealth 
preservation goals. 

 

B. U.S. Private Foundations 
In the U.S. context, "private foundation" refers to a Section 501(c)(3) charitable organization that is not 
a public charity. Unlike most foreign private interest foundations, a U.S. private foundation must be 
organized and operated exclusively for charitable, educational, religious, scientific, or literary purposes. 
The U.S. private foundation framework imposes a 1.39% flat excise tax on net investment income; a 
mandatory distribution requirement of at least 5% of fair market value of investment assets each year 
for charitable purposes; strict self-dealing prohibitions governing financial transactions between the 
foundation and disqualified persons including founders, substantial contributors, foundation managers, 
and certain family members; an excess business holdings rule generally prohibiting the foundation from 
owning more than 20% of a for-profit business; and taxable expenditure rules that trigger excise taxes 
on distributions for non-charitable purposes, lobbying, or electioneering. Contributions to private 
foundations are deductible up to 30% of AGI for cash and 20% for appreciated property — less favorable 
than public charity deductions. The key structural distinction from foreign private interest foundations is 
that U.S. private foundations must serve charitable purposes and are subject to extensive IRS oversight, 
whereas foreign counterparts in Panama and Liechtenstein may serve purely private family purposes 
with fewer restrictions. 

 

C. Best Jurisdictions Within the United States 
South Dakota is the leading domestic trust jurisdiction, offering no state income tax, no Rule Against 
Perpetuities, a strong DAPT statute with the longest history, directed trust statutes allowing separation 
of investment and distribution functions, and a robust trust company industry. Delaware offers no state 
income tax, an extensive body of established case law, a directed trust statute, statutory recognition of 
the trust protector, and institutional trust administration infrastructure. Nevada offers no state income 
tax, a strong DAPT statute with only a two-year fraudulent transfer look-back period — the shortest 
among domestic DAPT jurisdictions — and no spendthrift limitation. Alaska was the first state to allow 
DAPTs and offers no state income tax, perpetual trusts, and community property DAPT planning. 
Wyoming and New Hampshire round out the leading jurisdictions with no state income tax, DAPT 
statutes, and particularly strong LLC charging order protections and institutional trust management 
capabilities, respectively. 
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V. INTERNATIONAL STRUCTURES 
A. Offshore Trusts — British Overseas Territories and Crown Dependencies 
The Cayman Islands stands among the most sophisticated offshore trust jurisdictions globally. The 
Cayman Islands Trusts Law provides for STAR trusts (Special Trusts Alternative Regime) enabling 
purpose trusts, reserved powers trusts allowing the settlor to retain defined powers, anti-forced heirship 
provisions protecting against civil-law inheritance claims, and a six-year fraudulent transfer look-back 
period. Cayman imposes no income, capital gains, or estate taxes and maintains full CRS compliance. 
The BVI VISTA Trust Act allows retention of company shares in trust without requiring the trustee to 
interfere in company management, making BVI the preferred jurisdiction for trust-owned operating 
businesses. Jersey and Guernsey in the Channel Islands are highly regarded trust jurisdictions with 
experienced fiduciary services industries, broad foundation legislation, and excellent correspondent 
banking relationships. The Isle of Man, Liechtenstein, Malta, and Cyprus round out the European 
offshore trust centers available to international clients. 

 

B. The Cook Islands — Deep Analysis 
The Cook Islands stands apart as the gold-standard jurisdiction for asset protection trusts, particularly 
for structures involving U.S.-connected persons. Several structural features explain its pre-eminence. 
First, Cook Islands trust law is codified into a single unified statute, providing clarity and predictability 
that scattered multi-statute jurisdictions cannot match. Second, the jurisdiction explicitly validates self-
settled asset protection trusts even where the settlor retains significant control, and the statute expressly 
preserves the protective provisions of the trust even if the settlor subsequently files for bankruptcy in the 
United States — a critical advantage unavailable in most other jurisdictions. Third, and most significantly 
for U.S. asset protection purposes, creditors seeking to challenge a transfer to a Cook Islands trust must 
establish their fraudulent transfer claim beyond a reasonable doubt — the criminal standard — rather 
than the civil preponderance of the evidence standard applied in U.S. federal and state courts. Fourth, 
under the Cook Islands partial fraudulent transfer rule, if a transfer is determined to be fraudulent, only 
the specific property found to have been fraudulently transferred is made available to satisfy the 
creditor's claim; the remainder of the trust corpus is preserved intact. Fifth, the Cook Islands does not 
enforce U.S. judgments, including judgments obtained in U.S. bankruptcy litigation — a prevailing 
creditor must re-litigate the entire matter in Cook Islands courts under Cook Islands law, at Cook Islands 
expense. The statute of limitations for fraudulent transfer challenges in the Cook Islands runs for either 
one year from the date the trust was funded or two years from the date the underlying cause of action 
accrued, whichever is earlier. Finally, legal proceedings in the Cook Islands are conducted in camera, 
and written rulings are not made publicly available. Other notable asset protection jurisdictions include 
Nevis — which restricts creditor remedies against trust or LLC interests to a charging order and refuses 
to enforce foreign judgments — and Belize, which offers lower costs with strong asset protection 
legislation. 
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C. Private Interest Foundations — Key Jurisdictions 
The Panama Private Interest Foundation (Fundación de Interés Privado), established under Law 25 of 
1995, is the most widely used private interest foundation globally. It offers full legal personality, requires 
no charitable purpose, permits the founder to serve on the Foundation Council and to retain modification 
and revocation rights, imposes no capital gains, inheritance, or wealth tax on foreign-source assets, and 
keeps beneficiary information in a private letter not registered publicly. Panama must be used with 
caution however: it has been periodically grey-listed by the FATF, and its current status must be 
independently verified before structuring, as grey-listing significantly impacts correspondent banking 
access. 

 
The Liechtenstein Foundation (Stiftung) provides full legal personality and is permissible for purely 
private family purposes under Liechtenstein's unique dual civil/common-law legal system, which also 
recognizes common-law trusts under its own trust legislation. The Liechtenstein Anstalt — a hybrid entity 
unique to that jurisdiction combining features of a corporation and foundation — is widely used for 
commercial and holding purposes. EEA membership provides Liechtenstein-based structures with 
access to EU financial markets and passport rights. Liechtenstein imposes a 12.5% corporate income 
tax on net income, and distributions to non-Liechtenstein beneficiaries are generally not subject to 
withholding tax. The Austrian Privatstiftung, established under the Private Foundations Act 1993, is 
widely used by Central and Eastern European clients and benefits from Austria's extensive network of 
over 90 double tax treaties. Additional foundation jurisdictions of note include the Netherlands (stichting), 
the Bahamas, the Seychelles, the Cayman Islands (Foundation Company under the 2017 Foundations 
Companies Law), and Jersey and Guernsey, which offer foundation legislation alongside their well-
established trust structures. 
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VI. TAX PLANNING ANALYSIS 
A. U.S. Tax Treatment of Trusts 
U.S. tax treatment of trusts depends critically on classification under the IRC. A threshold determination 
is whether a trust is domestic or foreign, governed by two tests: the Court Test (at least one U.S. court 
must have primary supervisory power over trust administration) and the Control Test (one or more U.S. 
persons must have authority to control all substantial decisions of the trust). If either test fails, the trust 
is classified as foreign, triggering specific tax and reporting obligations that are discussed in detail in 
Sections XVII and XVIII below. 

 

1. Grantor Trust Rules (IRC §§ 671–679) 
A trust is treated as a grantor trust if the settlor or another person retains certain powers or interests 
specified in Sections 671–677 of the Code. When a trust is classified as a grantor trust, all income, 
deductions, and credits are attributed to the grantor for federal income tax purposes, and the trust is not 
a separate taxable entity. Transactions between the grantor and the grantor trust are disregarded for 
income tax purposes — the foundation of the IDGT technique. For a non-U.S. settlor establishing a trust 
with U.S. beneficiaries, Section 679 treats the trust as a grantor trust owned by the foreign grantor. 

 

2. Foreign Trusts with U.S. Connections 
A U.S. person who creates or transfers assets to a foreign trust is subject to Form 3520 reporting. U.S. 
beneficiaries who receive distributions from a foreign non-grantor trust must include the distribution in 
income and may be subject to an interest charge on undistributed net income under Section 668. The 
throwback rules impose a throwback tax and interest charge on distributions of accumulated income 
from foreign non-grantor trusts, severely reducing the tax deferral benefit for U.S. beneficiaries. A critical 
tax consequence arises when a U.S. person transfers appreciated assets to a foreign non-grantor trust: 
the transfer may be treated as a taxable sale or exchange, requiring the U.S. transferor to recognize 
any built-in gain immediately. This gain recognition rule does not apply if the transfer is made to a foreign 
grantor trust with a U.S. owner, making grantor trust status particularly important during the funding 
phase. When a U.S. beneficiary receives a distribution from a foreign non-grantor trust, the method used 
to calculate the throwback tax has a material impact on the tax owed: if the trustee provides a Foreign 
Nongrantor Trust Beneficiary Statement, the beneficiary may use the more favorable actual method, 
whereas without the statement, the punitive default method applies. 

 

3. Five-Year Pre-Residency Transfer Rule 
Nonresident aliens who transfer assets to a foreign trust within five years prior to establishing U.S. 
residency will have such transfers deemed, for U.S. tax purposes, to have occurred on the date U.S. 
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residency begins — effectively eliminating the pre-immigration planning advantage if trust funding 
occurred within the five-year window. This rule requires careful coordination of trust establishment timing 
relative to planned immigration events. 

 

B. U.S. Tax Treatment of Private Foundations 
U.S. private foundations are subject to a 1.39% excise tax on net investment income including dividends, 
interest, rents, royalties, and capital gains. The self-dealing rules impose a 10% excise tax on 
disqualified persons who engage in self-dealing transactions and a 5% tax on foundation managers who 
knowingly participate, with additional second-tier taxes of 200% and 50% if violations are not corrected 
within the taxable period. Failure to meet the 5% distribution requirement results in a 30% excise tax on 
the undistributed amount below the required distribution. Contributions to private foundations are 
deductible up to 30% of AGI for cash contributions and 20% for appreciated property, with a five-year 
carryforward for excess contributions. 

 

C. International Tax Planning — The Conduit/Sink Framework 
Some multinational enterprises employ cross-border tax optimization strategies to shift profits from high-
tax jurisdictions to those with more favorable tax regimes — commonly referred to as Base Erosion and 
Profit Shifting (BEPS). The architecture of international tax planning involves a two-tier jurisdictional 
framework. Conduit jurisdictions redirect income from high-tax countries to sink jurisdictions. They offer 
strong legal systems, stable political climates, and extensive tax treaty networks, but are characterized 
by corporate transparency. Common conduit jurisdictions include the Netherlands, Luxembourg, Ireland, 
and Singapore. Sink jurisdictions are the final resting place for capital, providing low or zero tax burdens, 
high data confidentiality, developed legal systems, and in the strongest examples no agreements for 
criminal cooperation with third-party countries. Common sink jurisdictions include the Cayman Islands, 
the British Virgin Islands, and Panama. 
A structure routing income from a U.S. operating company through a Netherlands holding BV (conduit) 
to a Cayman Islands trust (sink) exploits both the Dutch treaty network and the Cayman zero-tax 
environment. Economic substance requirements must be met at each layer under the OECD BEPS 
project and the EU Anti-Tax Avoidance Directives (ATAD I and II). Many countries apply CFC rules to 
look through trusts and foundations that hold interests in foreign companies, attributing undistributed 
income of those companies to the owner or settlor on a current basis, eliminating deferral benefits. U.S. 
persons who hold interests in foreign investment funds through trusts are subject to punitive PFIC tax 
and interest charge rules, requiring careful structuring to avoid PFIC exposure for U.S. beneficiaries. 

 

D. CRS and FATCA Reporting 
Discretionary trusts that are investment entities must report the account balances of the trust to the 
trustee's jurisdiction, which exchanges information with the residence countries of each settlor, trustee, 
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protector, beneficiary, and any other person exercising ultimate effective control. Foundations are 
reportable — typically as passive non-financial entities (NFEs) — with controlling persons (founder, 
council members, beneficiaries) reported to relevant tax authorities. FATCA requires foreign financial 
institutions to report accounts of U.S. persons to the IRS or a FATCA-compliant local authority under an 
IGA, with non-compliance resulting in 30% withholding on U.S.-source payments. There is no 
confidentiality shield that insulates a trust's or foundation's controlling persons from automatic exchange 
under either CRS or FATCA. 
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VII. VOIDABLE TRANSACTIONS AND 
ASSET PROTECTION LAW 
A. Introduction and Purpose 
Asset protection planning fundamentally involves the transfer of property into protective structures — 
and any such transfer may be subject to challenge by creditors if it constitutes a voidable (formerly called 
'fraudulent') transaction. A transfer successfully challenged by a creditor will be unwound, exposing the 
transferred asset to satisfy the creditor's claim and negating the protective planning altogether. 
Understanding voidable transaction law is therefore not merely a background academic concern: it is 
the binding legal constraint within which every asset protection structure must be designed and 
executed. This section provides a comprehensive overview of the legal framework, drawing primarily 
upon the Uniform Voidable Transactions Act (UVTA) and its predecessor statutes, as well as the 
interaction of the federal Bankruptcy Code with state-law transfer principles. 

 

B. Historical Background and Legislative Evolution 
All modern fraudulent transfer law in the United States traces its origins to the Statute of 13 Elizabeth, 
enacted by the English Parliament in 1570. The statute declared void all conveyances 'devised and 
contrived of malice, fraud, covin, collusion or guile' with the purpose of delaying, hindering, or defrauding 
creditors. In the context of that era, such legislation was well-founded: lenders had no access to credit 
reporting services, financial databases, or formal mechanisms to verify borrower solvency. Due diligence 
meant consulting local reputation. By contrast, today's financial markets are saturated with creditor 
protections — credit reporting agencies, mandatory financial disclosures, and penalties for financial 
fraud — making a strict literal application of the 16th-century framework arguably outdated in the context 
of modern wealth planning. 
In 1918, the National Conference of Commissioners on Uniform State Laws (NCCUSL) promulgated the 
Uniform Fraudulent Conveyance Act (UFCA) to modernize and supersede the Statute of Elizabeth. The 
UFCA sought to define insolvency, identify persons legally injured by wrongful conveyances, and 
establish categories of transactions deemed fraudulent even absent actual fraudulent intent. It was 
enacted in 25 jurisdictions and incorporated into the Bankruptcy Act of 1938 and the Bankruptcy Reform 
Act of 1978. In 1984, NCCUSL revised and renamed the UFCA as the Uniform Fraudulent Transfer Act 
(UFTA), modernizing the statutory language and accounting for the Bankruptcy Reform Act of 1978. In 
2014, following targeted amendments, the UFTA was once again renamed — this time as the Uniform 
Voidable Transactions Act (UVTA). This renaming reflects a deliberate policy signal: the word 
'fraudulent' was removed from the title because fraud is not a necessary element for a successful 
voidable transaction claim — intent to merely hinder or delay a creditor is legally sufficient. 
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C. The Asset Protection Policy Debate 

Voidable transaction law sits at the intersection of two competing policy perspectives. Critics of asset 
protection planning view it as fundamentally inconsistent with the spirit of the Statute of Elizabeth and 
its successors, arguing that transfers designed to place assets beyond creditors' reach are inherently 
suspect. Proponents, on the other hand, argue that such planning is a legitimate extension of traditional 
spendthrift trust structures and serves valid goals including diversification, wealth preservation, and 
protection against excessive litigation. The U.S. Supreme Court addressed this tension directly in 
Nichols v. Eaton, recognizing that individuals are not required to keep all of their assets permanently at 
risk. The court reasoned that creditors are neither defrauded nor injured by the application of asset 
protection law because they know when extending credit that exempt property cannot be made liable to 
payment. The critical legal corollary is this: if a client passes the balance sheet test — meaning the 
transfer does not render the transferor insolvent — and there is no foreseeable creditor on the horizon 
and no misrepresentation, the client is merely positioning assets prudently. Such planning does not 
violate the UVTA, and unknown future creditors have no cognizable claim against assets transferred 
before their claims existed. 

 

D. Classification of Creditors Under the UVTA 
For purposes of determining what must be proved in court, the UVTA divides creditors into categories 
that are critically important in timing asset protection transfers. Present creditors are those whose claims 
arose before the transfer in question. Courts have interpreted this category broadly to include holders 
of non-liquidated, unrealized, and contingent claims — meaning a creditor need not have a final 
judgment at the time of the transfer to qualify. The relevant date is when the obligation was created or 
when potential liability first arose; parties to an unexecuted contract are not present creditors of each 
other even if the contract is later executed. 
Potential subsequent creditors are those whose specific claims did not yet exist at the time of transfer, 
but whose claims were predictable and expected. Courts have described such persons as 'claimants-
in-waiting.' A classic example is a patient who has expressed an intent to file a malpractice claim against 
a physician before the physician transfers assets to a protective structure: that patient is a potential 
subsequent creditor whose interest the UVTA protects. Unknown future creditors, by contrast, are those 
whose specific claims were entirely unforeseeable to the debtor at the time of the transfer. The UVTA 
does not protect this class. If a settlor transfers assets to a protective trust and the next day is involved 
in an unforeseen traffic accident, the accident victim cannot void the earlier transfer as a future creditor 
under the UVTA. There was no presumed intent to hinder that creditor, because that creditor was 
unknowable at the time of the transfer. This distinction between foreseeable and unforeseeable future 
creditors is the doctrinal cornerstone of legitimate asset protection planning. 
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E. Remedies Available to Creditors 
Both present creditors and potential subsequent creditors may seek to void a transfer made with actual 
intent to hinder, delay, or defraud any creditor. Importantly, the creditor need not prove that the specific 
intent was directed at them — it suffices to show that the intent was to hinder, delay, or defraud any 
creditor. The UVTA provides a nonexclusive list of 'badges of fraud' from which courts may infer the 
required intent. These badges include transfers to insiders such as family members or related entities; 
the debtor's retention of possession or control over the transferred property; transfer of substantially all 
of the debtor's assets; insolvency at or around the time of the transfer; and pendency of litigation or 
actual knowledge of imminent claims. Under the UVTA, actual fraud is not required — intent to merely 
hinder or delay creditors is legally sufficient to trigger avoidance. 
Both classes of creditors may also void transfers on a constructive fraud theory, without proving actual 
fraudulent intent. A transfer is constructively fraudulent if the debtor received less than 'reasonably 
equivalent value' in exchange for the transfer and the debtor was left with an unreasonably small amount 
of assets for the business in which the debtor was engaged, or the debtor intended to incur debts beyond 
the debtor's ability to pay as they came due. Trust transfers are typically not made for reasonably 
equivalent value — the settlor receives no tangible economic return in exchange for funding an 
irrevocable trust — which means constructive fraud analysis turns primarily on the solvency analysis. 
Present creditors enjoy additional remedies not available to potential subsequent creditors. A present 
creditor may void a transfer made for less than reasonably equivalent value by a debtor who was 
insolvent before the transfer or was rendered insolvent by the transfer. The UVTA defines insolvency by 
two alternative tests: the income test (the debtor is unable to pay debts as they become due) and the 
balance sheet test (the fair value of the debtor's total debts exceeds the fair value of total assets). 
Additionally, present creditors may void transfers made by insolvent debtors to insiders in satisfaction 
of prior debts where the insider had reason to know of the debtor's insolvency. Insiders specifically 
include relatives, partnerships in which the debtor is a general partner, and corporations in which the 
debtor serves as a director, officer, or controlling person. 

 

F. Limitation Periods and the Bankruptcy Overlay 
Claims under the UVTA are subject to statute of limitations provisions that practitioners must track 
carefully. Claims based on actual intent to defraud are extinguished after the later of four years from the 
date of the transfer or one year after the transfer was, or could reasonably have been, discovered. 
Claims based on constructive fraud are generally extinguished four years after the date of the transfer. 
These periods make early planning essential: transfers made well in advance of foreseeable creditor 
claims, with proper solvency maintained, are far less susceptible to voidability challenges. 
The federal Bankruptcy Code independently authorizes the bankruptcy trustee to avoid fraudulent 
transfers. Section 548 mirrors the UVTA's actual and constructive fraud standards but imposes only a 
two-year lookback period from the date of the bankruptcy petition. However, the bankruptcy trustee may 
also invoke state fraudulent transfer statutes — including the UVTA — through the strong-arm provisions 
of Section 544(b), thereby accessing the longer state-law limitation periods. This dual-track exposure 
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means that asset protection transfers may remain vulnerable to challenge well after state-law limitation 
periods have run, if the debtor files for bankruptcy within that window. The practical consequence is that 
transfers must be structured and timed with both state UVTA deadlines and the federal bankruptcy 
overlay in mind. 

 

G. Choice of Law Under the UVTA 
One of the key amendments introduced by the UVTA was the codification of a choice-of-law rule. Prior 
to the UVTA, courts applied varying standards to determine which state's fraudulent transfer law 
governed a given transaction — a source of significant uncertainty in multi-jurisdictional planning. The 
UVTA's choice-of-law provision generally provides that the law of the jurisdiction where the debtor is 
located at the time of the transfer governs a voidable transaction claim. This codification is particularly 
significant in cross-border asset protection structures where assets may be held in one jurisdiction, the 
debtor resides in another, and the trust or entity is organized in a third. Practitioners must carefully 
analyze which jurisdiction's law applies before structuring any protective transfer, as the choice of 
governing law can be decisive in determining whether a given transfer is ultimately voidable. 

 

H. Sham Trust Issues and Alter Ego Doctrine 
Practitioners should be aware of a growing — though legally questionable — trend among creditors' 
attorneys to import alter ego and 'sham trust' doctrines from entity law into trust law. Courts have 
occasionally allowed creditors to challenge protective trusts not under voidable transaction law, but by 
arguing that the trust was never validly formed or that the debtor retained actual control over the trustee, 
rendering the trust a mere sham. Under traditional trust law principles, a trust relationship is valid so 
long as the settlor actually intended to create a trust, regardless of how the trust relationship was formed. 
Alter ego principles are creatures of entity law and should not properly be applied to trusts. Nonetheless, 
prudent estate planners should take proactive steps to ensure the trust relationship is genuinely 
observed in practice — including avoiding settlor conduct that could be characterized as de facto control 
over the trustee. The trust must be formally and practically honored at all times: distributions should be 
approved by the trustee on the trustee's independent judgment, investment decisions should be made 
by the trustee or a properly appointed investment advisor, and the settlor should not treat trust assets 
as his or her personal property. 

 

I. Irrevocable Asset Protection Trusts and the UVTA — Practical Synthesis 
The purpose of an irrevocable domestic or foreign asset protection trust is to remove assets from the 
reach of unknown future creditors. Such planning is not voidable under the UVTA because unknown 
future creditors — those whose claims were entirely unforeseeable at the time of the transfer — have 
no cognizable interest in the transferred assets. At the time of the transfer, such creditors were neither 
present creditors nor potential subsequent creditors and therefore could not have relied upon access to 
the transferred assets. However, the protective value of an irrevocable asset protection trust can be 
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undermined if the settlor treats trust assets as his or her own personal property, which may lead a court 
to find that the settlor retained actual control over the trustee, exposing trust assets to judgment. 
The practical synthesis of voidable transaction law with asset protection trust planning produces the 
following core principles. Timing is paramount: transfers made before creditors are foreseeable are far 
more defensible than those made in the shadow of a known or imminent claim. The transferor must 
remain solvent following the transfer; a transfer that renders the debtor insolvent is highly vulnerable 
under both actual and constructive fraud theories. Transfers to family members or related entities when 
the transferor is insolvent are subject to heightened challenge. Strict observance of trust formalities — 
including avoiding commingling of assets and de facto control over the trustee — is essential to defeating 
sham trust challenges. The bankruptcy overlay must be kept in mind: state-law limitation periods may 
be extended through Section 544(b), meaning transfers remain at risk longer than state law alone would 
suggest if bankruptcy is filed within the applicable window. Finally, maintaining clear contemporaneous 
documentation of legitimate purposes for protective transfers — business succession, diversification, 
estate planning — separate from any intent to hinder creditors, is valuable evidence in any subsequent 
creditor challenge proceeding. 
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VIII. JURISDICTIONAL SELECTION GUIDE 
A. Key Selection Criteria 
Selecting the optimal jurisdiction for an offshore asset protection trust requires weighing a multi-
dimensional matrix of factors. Three threshold legal criteria must be satisfied for the structure to function 
as intended. First, the jurisdiction must not recognize or enforce foreign judgments, including U.S. court 
judgments. By forcing a creditor to re-litigate from scratch in the offshore jurisdiction under local law, the 
structure imposes cost and complexity that frequently incentivizes settlement. The Cook Islands, Nevis, 
and Belize are the strongest non-recognition jurisdictions. Second, the jurisdiction's fraudulent 
conveyance law must explicitly override the Statute of Elizabeth or its equivalent, setting its own debtor-
friendly fraudulent transfer standards with short limitation periods, high creditor burdens of proof, and 
favorable partial-voiding rules. Third, the jurisdiction must permit the settlor to retain carefully calibrated 
powers and benefits over the trust corpus without subjecting the trust to U.S. taxation as a grantor trust 
or including the assets in the settlor's taxable estate. 

 

B. Trust Jurisdictions — Comparative Overview 
Jurisdiction Key Structure Tax Regime Banking Access Sanctions Risk 

Cayman Islands Discretionary, STAR, Reserved 
Powers 

Zero local taxes Excellent Very Low 

Cook Islands Discretionary, Asset Protection Zero local taxes Limited Very Low 

BVI Discretionary, VISTA, Purpose Zero local taxes Good Very Low 

Jersey Discretionary, Fixed, Purpose Zero on non-Jersey 
income 

Excellent Very Low 

South Dakota (US) Dynasty, DAPT, Directed No state income tax Excellent Very Low 

Delaware (US) Dynasty, Directed, DAPT No state income tax Excellent Very Low 

Nevada (US) Self-settled DAPT No state income tax Excellent Very Low 

Liechtenstein Civil & Common Law Trust 12.5% corporate tax Excellent 
(premium PB) 

Very Low 

Nevis Discretionary, DAPT Zero local taxes Moderate Low 

Malta / Cyprus EU Trust Jurisdictions Standard EU rates Good Very Low 
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C. Foundation Jurisdictions — Comparative Overview 
Jurisdiction Key Structure Tax Regime Banking Access Sanctions Risk 

Panama Private Interest 
Foundation 

Zero on foreign income Good (USD banking) Low-Moderate* 

Liechtenstein Stiftung / Anstalt 12.5% corporate tax Excellent (premium 
PB) 

Very Low 

Austria Privatstiftung 25–27.5% on income Excellent (EU banks) Very Low 

Netherlands Stichting Standard Dutch tax Excellent (EU banks) Very Low 

Cayman Islands Foundation 
Company 

Zero local taxes Excellent Very Low 

Jersey / Guernsey Foundation Zero on non-local income Excellent Very Low 

Bahamas Private Foundation Zero local taxes Good (private banks) Low 

Seychelles Foundation Zero on foreign income Limited Low 

* Panama FATF Status: Panama has been periodically grey-listed by the FATF. Current status as of the 
date of any specific transaction must be independently verified, as grey-listing significantly impacts 
correspondent banking access. 
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IX. BANKING & REGULATORY 
CONSIDERATIONS 
A. The De-Risking Environment 
The post-2008 era of enhanced global AML regulation — encompassing FATCA (2010/2014), CRS 
(2017 onwards), EU Anti-Money Laundering Directives (4AMLD through 6AMLD), and the U.S. 
Corporate Transparency Act (2024) — has created a two-tier banking environment. Premium-tier 
jurisdictions including the Cayman Islands, BVI, Jersey, Guernsey, Isle of Man, and Liechtenstein 
maintain broad banking access with major global private banks and strong correspondent relationships 
for USD, EUR, GBP, and CHF transactions. Challenged-tier jurisdictions including Panama, Seychelles, 
Belize, Marshall Islands, and Vanuatu face significantly limited correspondent banking access, 
particularly for USD transactions, as major U.S. correspondent banks have broadly de-risked from these 
jurisdictions. 

 

B. Documentation Requirements 
Opening and maintaining banking relationships for trusts requires a certified copy of the trust deed (or 
redacted version in jurisdictions permitting trust registration), full KYC documentation for all parties 
including the settlor, protector, trustees, and all beneficiaries, certified copies of passports, proof of 
address, source of wealth documentation, source of funds documentation, U.S. tax forms (Form W-9 or 
W-8BEN/W-8BEN-E) for U.S. persons, FATCA compliance documentation, beneficial ownership 
certification, and a corporate structure chart showing ultimate beneficial ownership. Documentation for 
foundation bank accounts requires the foundation charter (Estatuto de Fundación in Panama, 
Stiftungsurkunde in Liechtenstein, Articles of Foundation in Cayman), resolutions of the Foundation 
Council authorizing the account opening, KYC documentation on Foundation Council members, the 
founder, and beneficiaries, and FATCA compliance documentation including certification of non-U.S. 
status where applicable. 

 

C. Preferred Banking Institutions by Jurisdiction 
Jurisdiction Principal Banking Options Currency Investment Services 

Cayman Islands Butterfield Bank, Cayman 
National, global correspondent 
banks 

USD, GBP, EUR, multi-
currency 

Full investment 
management 

Jersey / Guernsey RBS International, HSBC 
Private Bank, Lloyds, Barclays, 
Rothschild 

GBP, USD, EUR, multi-
currency 

Full private banking 
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Jurisdiction Principal Banking Options Currency Investment Services 

Liechtenstein LGT Bank, VP Bank, 
Liechtensteinische 
Landesbank (LLB) 

CHF, EUR, USD, multi-
currency 

Premium private banking 

Switzerland Julius Baer, UBS, Pictet, 
Lombard Odier 

CHF, USD, EUR, multi-
currency 

Premium private banking 

Austria Erste Bank, Raiffeisen, 
UniCredit Austria 

EUR, multi-currency Full private banking 

Panama Banistmo, Banco General, 
Global Bank 

USD, multi-currency Via US/EU custodians 

U.S. (SD/DE) Major U.S. banks; Fiduciary 
Trust companies 

USD Full investment services 

Bahamas Pictet Bank & Trust, RBC, 
Commonwealth Bank 

USD, multi-currency Private banking & custody 
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X. SANCTIONS CONSIDERATIONS 
A. Overview of Applicable Sanctions Regimes 
Asset protection structures operating internationally face exposure to multiple overlapping sanctions 
regimes. U.S. OFAC sanctions are enforced by the Department of the Treasury and cover country-based 
comprehensive sanctions (Cuba, Iran, North Korea, Syria, Russia/Belarus) as well as targeted individual 
and entity designations on the Specially Designated Nationals (SDN) list. EU Common Foreign and 
Security Policy sanctions are administered by the Council of the EU. Post-Brexit, the UK maintains its 
own Office of Financial Sanctions Implementation (OFSI) regime, broadly aligned with but independent 
of EU sanctions. UN Security Council sanctions are binding on all UN member states. FATF grey-list 
and black-list designations trigger enhanced due diligence requirements and systematic de-risking by 
correspondent banks globally. 

 

B. The OFAC 50% Rule 
Under OFAC's 50% rule, any entity that is 50% or more owned, directly or indirectly, by one or more 
SDNs is automatically blocked regardless of whether the entity is itself named on the SDN list. This rule 
applies to foundations and trust-owned companies alike. A trust or foundation established by a 
sanctioned person — or in which a sanctioned person is a beneficiary or exercises effective control — 
may be treated as blocked property. Professional service providers who deal with such structures risk 
severe civil and criminal penalties regardless of their knowledge of the underlying sanctions exposure. 
This creates an obligation for trustees, foundation council members, bankers, and lawyers to conduct 
thorough sanctions screening of all parties at establishment and on an ongoing periodic basis. 

 

C. Sanctions Risk Matrix 
Jurisdiction / Issue Applicable Regime Risk Level Practical Impact 

Iran U.S. OFAC, EU, UN 
comprehensive 

Extreme Complete banking exclusion; criminal 
exposure 

North Korea U.S. OFAC, EU, UN 
comprehensive 

Extreme Complete exclusion; criminal exposure 

Cuba U.S. OFAC comprehensive High (U.S. 
persons) 

U.S. persons prohibited; others limited risk 

Syria U.S. OFAC, EU comprehensive Extreme Complete banking exclusion 

Russia (post-
2022) 

U.S. SDN; EU targeted; UK 
targeted 

High 
(targeted 
persons) 

Non-designated Russians still face banking 
difficulties 
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Jurisdiction / Issue Applicable Regime Risk Level Practical Impact 

Belarus U.S. SDN, EU targeted High 
(targeted) 

Targeted individuals; banking challenges 

Venezuela U.S. SDN, EU targeted Moderate-
High 

USD correspondent banking difficult 

Panama (FATF 
grey-list period) 

FATF grey list (periodic) Low-
Moderate 

Enhanced due diligence; correspondent 
banking pressure 

 

Sanctions compliance best practices require pre-establishment screening of all parties against OFAC 
SDN, EU consolidated list, UK OFSI list, and UN sanctions list; ongoing periodic re-screening as new 
sanctions are imposed continuously; structural protections including representations and warranties 
from settlors and founders regarding non-sanctioned status; mechanisms to address post-establishment 
sanctions events; avoidance of jurisdictions that are themselves sanctioned or on the FATF black list; 
and dedicated sanctions compliance programs maintained by trustees and foundation council members. 
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XI. SUITABILITY ANALYSIS: STRUCTURE 
BY SITUATION 

Client Profile Recommended 
Structure 

Jurisdiction Key Considerations 

U.S. citizen, U.S. 
assets, estate 
planning 

Dynasty Trust + IDGT South Dakota or Delaware Maximize GST exemption; use 
directed trust statute 

U.S. citizen, global 
assets, asset 
protection 

Offshore trust + U.S. 
LLC 

Cayman / Cook Islands + 
Nevada/SD 

Two-tier protection; full CRS reporting 
required 

U.S. citizen, 
charitable 
objectives 

U.S. 501(c)(3) Private 
Foundation or DAF 

U.S. (any state) Consider DAF for lower compliance 
cost 

Non-U.S. civil-law 
national 
(European) 

Liechtenstein or Jersey 
Foundation 

Liechtenstein Premium banking; EEA access; best 
civil-law recognition 

Latin American 
family, U.S.-linked 
assets 

Panama Foundation + 
Cayman Trust hybrid 

Panama + Cayman Monitor Panama FATF status; cost-
efficient 

Middle East 
UHNW, global 
portfolio 

DIFC or ADGM Trust or 
Foundation 

UAE (DIFC or ADGM) Sharia-compliant options; regional 
banking access 

Asian national 
(non-U.S.) 

Singapore or Cayman 
Trust 

Singapore or Cayman Strong banking; treaty network; robust 
rule of law 

International 
family, no 
dominant 
jurisdiction 

Cayman Trust or 
Liechtenstein 
Foundation 

Cayman or Liechtenstein Neutral jurisdiction; excellent banking; 
CRS compliant 

Real estate 
holding 
(international) 

BVI company held by 
offshore 
trust/foundation 

BVI + Cayman or 
Liechtenstein 

Estate tax efficiency; privacy; asset-
holding vehicle 

Crypto / digital 
asset holding 

Cayman Foundation 
Company 

Cayman Specific statutory framework; 
recognizes DAO structures 

Ultra-HNW, multi-
jurisdictional 

Liechtenstein 
Foundation + NL BV + 
Cayman Trust 

Liechtenstein + Netherlands 
+ Cayman 

Maximum sophistication; premium 
private banking 
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XII. PRACTICAL TRUST DRAFTING FOR 
U.S. ASSET PROTECTION 
A. Four Essential Structural Requirements 

When drafting an offshore trust instrument for U.S. asset protection, four structural requirements must 
be satisfied. First, the settlor must explicitly state in the trust instrument that the laws of the chosen 
offshore jurisdiction will govern the trust. Second, trust administration must be carried out physically 
within the selected jurisdiction — not merely nominally located there while the trustee's actual operations 
occur in the United States or another jurisdiction. Third, the trustee's place of business or residence at 
the time of establishing the trust must be located in the chosen jurisdiction, with no U.S. minimum 
contacts that could allow a U.S. court to exercise personal jurisdiction over the trustee. Fourth, the assets 
held by the trust must be situated within the selected jurisdiction to the greatest extent possible, including 
moving portfolio assets and accounts to institutions in or connected to the chosen offshore center. 

 

B. Converting U.S. Real Property into Trust-Eligible Personal Property 

Real property is governed exclusively by the laws of the jurisdiction where the land is located — meaning 
U.S. courts retain jurisdiction over U.S. real estate regardless of the offshore trust structure. To protect 
U.S. real estate through a foreign trust, the real property must first be converted into personal property. 
The two-step process requires: (i) transferring the real estate to a partnership or corporation in exchange 
for intangible personal property such as partnership interests or stock certificates; then (ii) transferring 
those intangible interests to the foreign trust. The stock or partnership interests, as personal property, 
take on the situs of the foreign trustee's jurisdiction. Intermediate holding entities should not be organized 
under U.S. law. In Nastro v. D'Onofrio, the court held that a U.S. district court had the power to require 
a U.S.-formed corporation to modify ownership records and issue new stock certificates in favor of the 
debtor. Corporations organized outside U.S. jurisdiction provide stronger protection. The stock of a 
corporation must be physically seized to be subject to creditor attachment, and if stock is held by a 
foreign trust, the situs of the interest is in the foreign jurisdiction where the trustee holds the certificate. 

 
C. U.S. Personal Jurisdiction Risks Over Foreign Trustees 
One of the most significant and frequently underestimated operational risks in offshore trust planning is 
that a U.S. court can acquire personal jurisdiction over a foreign trustee if the trustee maintains sufficient 
contacts with the United States. If a U.S. court acquires personal jurisdiction over the trustee, it can 
order the trustee to transfer assets back to the United States — circumventing the trust's non-recognition 
protections entirely. Activities by a foreign trustee that can constitute minimum contacts sufficient to 
establish personal jurisdiction include acquiring legal claims or liens on property located within the United 
States; partnering with an entity situated within the state in joint ventures; participating in a conspiracy 
that operates within the state's borders; having a representative, employee, or officer physically present 
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within the United States; engaging in business activities involving U.S. bank accounts or similar financial 
instruments; and asserting ownership of trust assets physically located within a U.S. state. Foreign 
trustees must therefore be selected with care to ensure they have no U.S. nexus, and any trustee-level 
activity creating U.S. minimum contacts — including apparently routine financial transactions — must 
be avoided. 

 

D. Essential Protective Clauses 
 
Anti-Duress Clause 
An anti-duress clause instructs the foreign trustee to disregard any orders or instructions given by the 
settlor or protector under duress, such as a U.S. court threatening contempt of court proceedings. The 
clause triggers automatically when the settlor is subject to legal compulsion. The defense of impossibility 
of performance — the trustee being legally unable to comply with U.S. court orders because the trust 
instrument forbids it — is the primary defense against contempt charges and has generally been 
accepted by U.S. courts where the anti-duress clause was in place before the dispute arose. 

 

Flee Clause 
A flee clause grants discretionary power to the trustee or trust protector to change the situs of the trust, 
to replace the current trustee with a successor in a different jurisdiction, and/or to relocate assets held 
within the trust. This allows rapid relocation of the trust structure if the current jurisdiction faces political 
instability, adverse legislative changes, or deteriorating legal protections. The flee clause should be 
drafted to allow relocation within 24 to 48 hours of the triggering event. 

 

Trustee Removal Clause 
The trust instrument should grant the offshore trustee the unilateral authority to remove any domestic 
trustee under specified circumstances — including when the domestic trustee becomes subject to U.S. 
court orders. This circumvents the need for the domestic trustee to voluntarily resign and ensures that 
control cannot be seized by a U.S. judicial process. 

 

Trust Protector Clause 
The protector's powers should be drafted as negative or veto powers rather than positive direction 
powers. This prevents a U.S. court from issuing orders through the protector to reach trust assets. All 
protector powers should be subject to the same anti-duress provisions as apply to the settlor. The 
protector should be a trusted third party located outside the United States, with no professional contacts, 
assets, or business presence in any U.S. jurisdiction. 
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XIII. OPTIMAL INTERPLAY OF TRUSTS AND 
FOUNDATIONS 
A. The Case for Combined Structures 
In sophisticated international wealth planning, the question is rarely a binary choice between a trust and 
a foundation. The most powerful structures layer multiple vehicles across jurisdictions, exploiting the 
comparative advantages of each. The optimal structure for most ultra-high-net-worth international 
families involves at least two legal vehicles in at least two jurisdictions, connected through a carefully 
designed holding and distribution architecture. The selection and combination of vehicles must be driven 
by the client's legal domicile, citizenship, and tax residency; the location and nature of assets; the identity 
and location of intended beneficiaries; the applicable voidable transaction analysis; and the regulatory, 
banking, and sanctions environment. 

 

B. Foundation Owning a Trust 
A private interest foundation — commonly in Liechtenstein or Panama — is established as the primary 
beneficiary of an offshore discretionary trust. This architecture provides a familiar civil-law interface for 
non-common-law beneficiaries while maintaining a common-law asset protection layer at the trust level. 
Governance is split between the foundation council (strategic oversight) and the trustee (day-to-day 
administration). Maximum privacy is achieved because the trust deed remains entirely private while the 
foundation charter serves as the public-facing governance document. From a voidable transaction 
perspective, the interposition of the foundation as beneficiary adds an additional layer between the 
settlor's personal creditors and the trust assets. 

 

C. Trust Owning a Foundation 
An offshore discretionary trust holds 100% of the economic interest in a private interest foundation. The 
foundation holds operating companies, real estate, or investment portfolios. This achieves a clean 
separation between operating assets held at the foundation layer and liquid investments held at the trust 
layer, while the trust overlay provides discretionary distribution mechanisms and estate planning 
benefits. The trust's anti-forced heirship provisions apply to the foundation interests held within the trust. 

 

D. Trust and U.S. Private Foundation 
For U.S. families with significant charitable objectives, a U.S. private foundation is combined with an 
offshore or domestic trust for family benefit assets. The trust holds family benefit assets; the U.S. private 
foundation receives annual contributions within the Section 170(b) deduction limits, generating 
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charitable deductions for the donor. The combined structure allows the family to pursue both personal 
wealth preservation and institutional philanthropy within a coordinated framework. 

E. Layered Holding Structure 
The most common architecture for ultra-high-net-worth families with operating businesses places an 
offshore trust or foundation as ultimate beneficial owner, a holding company in a tax treaty-efficient 
jurisdiction such as the Netherlands, Luxembourg, or Singapore, operating subsidiaries in relevant 
market jurisdictions, and a separately managed investment portfolio through a prime private banking 
custody account. The tax efficiency of this structure depends critically on economic substance 
requirements being satisfied at each layer. The following matrix summarizes the key attributes of the 
most commonly used holding company jurisdictions. 

 

Holding Jurisdiction Participation 
Exemption 

WHT on Dividends Key Treaties Substance Requirements 

Netherlands 100% (1-year 
holding) 

0% (treaty/EU 
directive) 

90+ treaties Yes — ATAD; substance rules 
apply 

Luxembourg 100% (12-month 
holding) 

0–15% 
depending on 
recipient 

80+ treaties; EU 
access 

Yes — minimum substance 
required 

Singapore 100% one-tier 
system 

0% (no WHT on 
dividends) 

80+ treaties; Asia 
gateway 

Yes — Economic Substance 

Ireland 100% 
participation 
exemption 

0% WHT (EU 
parent-sub) 

75+ treaties; EU 
member 

Yes — ATAD; real 
management required 

UAE (DIFC/ADGM) No corporate 
income tax 
(FZCO) 

0% WHT 120+ treaties; 
growing network 

Economic Substance 
Regulations apply 

Cayman Islands 
(SPV) 

No local tax 0% (no WHT) No treaty network Economic Substance Law 
applies 
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XIV. MASTER COMPARISON: TRUST VS. 
PRIVATE FOUNDATION 

Attribute Trust (Common Law) Private Foundation (Civil Law) 

Legal system origin Common law (England) Civil law (Europe, Latin America) 

Legal personality No — relationship between parties Yes — separate legal entity 

Asset ownership Trustee (legal title) / Beneficiary 
(equitable) 

Foundation owns assets directly 

Formation Trust deed / declaration (registration 
generally not required) 

Registered charter with public authority 

Privacy High — trust deed typically not 
public 

Moderate — charter registered; beneficiary 
deed private 

Duration Perpetual in modern offshore 
jurisdictions; RAP in some U.S. 
states 

Perpetual in most jurisdictions 

Control by founder/settlor Via reserved powers or protector; 
sham trust risk if excessive 

Via founder rights in charter; cleaner control 
retention available 

Asset protection Excellent — especially offshore 
(Cook Islands, Cayman) 

Excellent — especially Liechtenstein, 
Panama 

Forced heirship circumvention Strong in Cayman, BVI, Cook 
Islands 

Strong in Panama, Liechtenstein 

U.S. estate tax Excluded if properly structured 
(irrevocable, completed gift) 

Excluded if properly structured 

CRS reporting Investment entity or passive NFE; 
controlling persons disclosed 

Passive NFE; controlling persons disclosed 

Charitable purpose required? No (except charitable trusts) No (private interest foundations) 

Distribution flexibility Very high — discretionary trusts 
allow maximum flexibility 

High — distributions regulated by charter 

Civil law recognition Limited without Hague Convention Natural vehicle in civil law countries 

Commercial activity Indirectly through subsidiaries only Foundation may hold companies; 
Liechtenstein Anstalt can trade directly 

Establishment cost $3,000–$20,000+ depending on 
complexity and jurisdiction 

$2,000–$25,000+ (Liechtenstein more 
expensive) 
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Attribute Trust (Common Law) Private Foundation (Civil Law) 

Annual maintenance cost $3,000–$15,000+ (trustee fees, 
accounting, legal) 

$2,000–$15,000+ (council fees, audit, legal) 

Best suited for U.S. and Anglo-Saxon clients; asset 
protection; estate planning; 
investment holding 

European/Latin American clients; family 
governance; commercial holding; 
philanthropic blend 
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XV. PRACTICAL STRUCTURING EXAMPLES 
A. U.S. Family — Multi-Generational Wealth 
Profile: U.S. citizen, married, three adult children, $50 million estate comprising a privately held 
technology company, real estate, and liquid investments. Objectives: minimize estate taxes, protect 
assets from creditors, ensure orderly succession, and support a family charitable program. 
The primary vehicle is a South Dakota Dynasty Trust structured as an irrevocable, GST-exempt IDGT. 
The majority of liquid investments and real estate are transferred into this trust, with the trustee being a 
South Dakota-chartered private trust company and the protector being a trusted family advisor. GST 
exemption is fully allocated at the time of funding. Discounted LLC interests holding the operating 
business are sold to the Dynasty Trust in exchange for a promissory note — an IDGT sale that freezes 
the estate at current value while transferring future appreciation trust-tax-free. Because the IDGT is a 
grantor trust, the settlor pays income tax on trust income as an additional tax-free gift to the trust's 
beneficiaries. An ILIT holds a second-to-die life insurance policy to provide estate tax liquidity. A U.S. 
Private Foundation under Section 501(c)(3) receives deductible contributions and supports the family's 
charitable goals. The voidable transaction analysis requires that the IDGT sale be structured at fair 
market value, that the settlor remain solvent after the transfer, and that no known creditors exist at the 
time of transfer. 

 

B. European Family — International Portfolio 
Profile: German citizen, not U.S. connected, with a global investment portfolio of EUR 30 million 
(European real estate, equities, alternatives) and a German operating business. Objectives: succession 
planning, German forced heirship mitigation, privacy, asset protection. 
A Liechtenstein Foundation (Stiftung) is established as the ultimate ownership vehicle, well in advance 
of any potential succession event. A Netherlands Holding BV holds European real estate and financial 
investments, benefiting from the Dutch participation exemption and extensive treaty network, managed 
from the Netherlands with genuine economic substance. LGT Private Banking in Liechtenstein serves 
as custodian for the foundation's liquid investments, with full CRS reporting compliance. Because 
Germany has a long-term civil-law legal system, the Liechtenstein foundation is the natural vehicle: it is 
recognized as a valid legal entity in German courts, it can override German forced heirship rules 
provided it was established sufficiently in advance of the founder's death, and it provides a familiar 
governance framework for the German family. 

 

C. Latin American Family — U.S.-Connected Assets 

Profile: Colombian citizen, not a U.S. person, owns Miami real estate ($5 million), a U.S.-listed stock 
portfolio ($8 million), and business interests in Colombia and Panama. Objectives: U.S. estate tax 
planning, asset protection, privacy, and succession. 
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A Panama Private Interest Foundation holds the Colombian and Panamanian business interests as a 
familiar civil-law vehicle with low cost and strong asset separation. A Cayman Discretionary Trust holds 
U.S. assets through a U.S. LLC, eliminating direct U.S. estate tax exposure on U.S. situs assets held by 
a non-U.S. person, since non-resident aliens are subject to U.S. estate tax on U.S. situs assets above 
only $60,000. A U.S. LLC holds the Miami real estate and U.S. stock portfolio, is owned by the Cayman 
trust, and provides charging order protection under Florida law while converting U.S. situs assets into 
interests in a domestic legal entity. Panama's current FATF status must be verified prior to and 
periodically throughout the life of the structure. 

 

D. Middle Eastern Family — Islamic Wealth Planning 
Profile: UAE-resident Saudi national, $100 million wealth comprising UAE real estate, Gulf equity 
portfolio, and a family business operating across the GCC. Objectives: Sharia-compliant succession, 
asset protection, family governance. 
A DIFC Trust or ADGM Foundation — both of which provide specific provisions for Sharia-compliant 
wealth vehicles with governing documents incorporating Islamic succession principles — serves as the 
primary vehicle. A UAE Free Zone holding company holds GCC operating companies and investments, 
benefiting from the UAE's growing treaty network and zero corporate income tax under the UAE CIT 
framework applicable to qualifying free zone entities. The investment policy is reviewed and certified by 
a Sharia scholar, with sukuk and murabaha instruments used for fixed-income exposure. The DIFC and 
ADGM frameworks are among the most sophisticated in the Middle East and are increasingly used by 
regional UHNW families as an alternative to traditional offshore centers. 
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XVI. KEY RISKS AND COMMON PITFALLS 
A. Trust-Specific Risks 
The most critical trust-specific risk is the sham trust challenge, where excessive retained control by the 
settlor exposes the trust to attack as a sham or alter ego. Courts in multiple jurisdictions have unwound 
trusts where the settlor retained de facto control, treating the trust as a mere nominee arrangement and 
subjecting the assets to the settlor's personal creditors. A related risk is the settlor's retained interest: in 
the U.S., any retained economic benefit or administrative power will include the trust in the settlor's 
estate under Sections 2036–2038 of the IRC. The fraudulent transfer risk — transfers made within the 
applicable look-back period, or while the settlor is insolvent or in contemplation of known claims — may 
be reversed under applicable voidable transaction law as analyzed in Section VII above. U.S. 
beneficiaries of foreign non-grantor trusts face the punitive throwback rules imposing an interest charge 
on distributions of accumulated income, materially limiting offshore deferral. Some civil-law jurisdictions 
including France, Germany, and Spain will apply forced heirship rules to assets transferred to an 
offshore trust within a specified period before death. U.S. personal jurisdiction over a foreign trustee — 
if established through any U.S. minimum contacts — allows U.S. courts to issue orders directing asset 
transfers, circumventing the trust's non-recognition protections entirely. Finally, transferring appreciated 
assets to a foreign non-grantor trust triggers immediate U.S. capital gains recognition. 

 

B. Foundation-Specific Risks 
U.S. private foundation compliance failures — including failure to meet the 5% distribution requirement, 
self-dealing violations, or excess business holdings — can result in substantial excise taxes and 
potential loss of exempt status, with cumulative consequences that can exceed the annual excise tax 
on investment income multiple times over. Foundation veil piercing occurs when the founder retains 
excessive control or the foundation is underfunded, allowing courts to pierce the foundation veil and 
attribute assets to the founder personally. Foundations are fully reportable as passive NFEs under CRS 
and FATCA, with no confidentiality shield for controlling persons. Panama's periodic FATF grey-listing 
materially degrades correspondent banking access for Panama foundations when it occurs. Governance 
failures — inadequate council minutes, nominal council members, or failure to observe formalities — 
make foundations vulnerable to attack as shams. 

 

C. Risks Common to Combined Structures 
Combined multi-layer structures face exponentially greater compliance burdens including multiple CRS 
reporting obligations, multiple UBO register filings, multiple economic substance requirements, and 
multiple local audit and governance obligations. Tax authorities increasingly apply look-through analysis 
to multi-layer structures; if each layer lacks genuine substance and purpose, the entire structure may be 
treated as a sham subject to re-characterization. Cost represents a genuine constraint: sophisticated 
multi-layered structures with premium private banking and dedicated trustees can easily exceed 
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$100,000 per year in professional fees and compliance costs. Coordination failures among legal, tax, 
fiduciary, and banking advisors across multiple jurisdictions — particularly gaps in documentation or 
contradictory advice between advisors — can expose the entire structure. 
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XVII. U.S. REPORTING REQUIREMENTS: 
FOREIGN TRUSTS 
A. Preliminary Steps 
Before addressing specific reporting forms, three preliminary steps are required. First, while not legally 
mandatory, appointing a U.S. Agent designated by the offshore trust acts as the trust's official 
representative with the IRS and provides some degree of privacy protection for the foreign trustee. 
Second, the trust requires a U.S. Tax Identification Number (TIN) for IRS identification purposes even if 
not subject to U.S. taxation. Third, if funding the offshore trust constitutes a completed gift — as it 
typically does for an irrevocable trust — Form 709 (Gift Tax Return) must be filed for the year of the 
transfer. 

 

B. Primary Reporting Forms 
Form Who Files Purpose Deadline Penalty for Failure 

Form 3520-A Foreign trustee 
(on behalf of 
trust) 

Annual information return of 
foreign trust with U.S. 
owner — assets, 
investments, income, 
distributions 

March 31 (paper mail 
required; not 
electronically fillable) 

5% of gross value of trust assets 
per year 

Form 3520 Each U.S. 
grantor and 
each U.S. 
beneficiary 

Reports transfers to / 
distributions from foreign 
trust; foreign trust creation 

April 15 (with tax 
return); extension 
available 

Greater of $10,000 or 35% of 
gross reportable amount 

FinCEN Form 
114 (FBAR) 

Any U.S. person 
with financial 
interest in or 
signatory 
authority over 
foreign 
accounts held 
by the trust 

Reports foreign financial 
accounts with aggregate 
balance ≥ $10,000 

April 15; auto-
extended to October 
15 

Non-willful: up to 
$10,000/violation. Willful: 
greater of $100,000 or 50% of 
account balance; criminal 
exposure 

Form 8938 
(FATCA) 

U.S. individuals 
with specified 
foreign financial 
assets ≥ 
$50,000 

Statement of specified 
foreign financial assets 

Filed with Form 1040 
(April 15) 

$10,000; up to $50,000 after IRS 
notice; 40% understatement 
penalty 

 



WWW.KUTUZOV.ORG 
 

                                                                                                        VIACHESLAV KUTUZOV, Esq.  | 
 

45 

C. Supplementary Reporting Forms (Situational) 
Form 5471 is required when the trust owns 10% or more of a foreign corporation, serving as an 
information return for U.S. persons with interests in foreign corporations. Form 8858 is required when 
the trust owns foreign entities treated as disregarded entities. Form 5472 is required when the offshore 
trust invests 25% or more in a U.S. business or an offshore corporation doing business in the U.S. Form 
926 is required for the transfer of assets to a foreign corporation held by the offshore trust. Form 8865 
is required when assets are transferred to a foreign partnership held by the offshore trust. 

 

D. Cryptocurrency Reporting — Evolving Landscape 
FBAR reporting does not yet explicitly require disclosure of cryptocurrency holdings as a formal matter, 
though FinCEN has proposed rules that would expand FBAR to cover virtual currency accounts. The 
application of Form 8938 to cryptocurrency held on foreign exchanges is unclear under current IRS 
guidance; a conservative reporting position is advisable. The IRS has finalized broker reporting rules for 
digital assets effective 2025 onward, but the interaction with offshore trust structures held through foreign 
custodians requires specialist analysis. Any offshore trust holding cryptocurrency should be reviewed 
annually by a tax professional specializing in both international trust law and digital asset taxation. 
Failure to report is not a safe harbor even in areas of genuine legal ambiguity, given the severity of 
applicable penalties. Time limitation suspension applies: failure to file any required form suspends the 
statute of limitations on the related tax return, allowing the IRS to assess additional taxes for any year 
in which the required information return was not filed, with no time limit. 
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XVIII. U.S. REPORTING REQUIREMENTS: 
FOREIGN FOUNDATIONS 
A. U.S. Tax Classification of Foreign Foundations 
A foreign private interest foundation presents a unique and often overlooked U.S. tax compliance 
challenge: the IRS does not recognize 'foundation' as a separate tax classification. Instead, a foreign 
foundation is classified under the U.S. entity classification rules — the check-the-box regulations under 
Treasury Regulation § 301.7701 — as one of the following: a foreign trust (if the foundation does not 
have two or more owners and is not a corporation under local law, or has characteristics of a trust 
relationship — this is the most common classification for civil-law private interest foundations and 
triggers the full foreign trust reporting regime); a foreign corporation (if the foundation is organized as a 
corporation or association under local law with its own legal personality and multiple members, triggering 
Form 5471 reporting); a foreign partnership (if the foundation is treated as having two or more owners 
and is not a corporation); or a disregarded entity (if wholly owned by a single U.S. person and electing 
disregarded entity status, triggering Form 8858). The U.S. tax classification of a foreign foundation must 
be analyzed at the outset of any structure involving U.S. persons. Misclassification — or failure to classify 
— is one of the most common compliance errors in international wealth planning and carries the same 
severe penalties as failure to file the required forms. 

 

B. When Foundation Is Classified as Foreign Trust 
When a foreign foundation is classified as a foreign trust for U.S. tax purposes, all foreign trust reporting 
obligations apply in full. The 'trustee' — the Foundation Council — must file Form 3520-A annually on 
behalf of the foundation if there is a U.S. owner, with a penalty of 5% of gross foundation assets per 
year for failure to file. Each U.S. 'grantor' (founder) and U.S. 'beneficiary' receiving distributions must file 
Form 3520 annually. FBAR and Form 8938 requirements apply based on the U.S. person's financial 
interest in or signatory authority over foundation bank accounts. 

 

C. When Foundation Is Classified as Foreign Corporation 
When a foreign foundation is classified as a foreign corporation, Form 5471 reporting obligations apply 
in full for U.S. persons who own 10% or more or who have control. In addition, if the foundation-
corporation is a controlled foreign corporation (CFC), the U.S. owner(s) may be required to recognize 
their pro-rata share of certain Subpart F income on a current basis even if no distribution is made. GILTI 
rules under IRC § 951A may attribute a portion of the foundation-corporation's income to U.S. 
shareholders on a current basis. Form 926 is required if a U.S. person transfers property to the foreign 
foundation-corporation valued at $100,000 or more in any 12-month period. 



WWW.KUTUZOV.ORG 
 

                                                                                                        VIACHESLAV KUTUZOV, Esq.  | 
 

47 

D. CRS Reporting for Foreign Foundations 
In jurisdictions participating in the OECD Common Reporting Standard (130+ countries as of 2025), the 
foreign foundation is classified as a Passive Non-Financial Entity (Passive NFE). Under this 
classification, the financial institution maintaining accounts on behalf of the foundation must identify and 
report the foundation's 'controlling persons' to the local tax authority. Controlling persons include the 
founder (regardless of current rights), members of the Foundation Council, beneficiaries (or the class of 
beneficiaries), and any other natural person who exercises ultimate effective control over the foundation. 
The local tax authority then automatically exchanges this information with the tax authorities of each 
controlling person's country of tax residence under bilateral CRS exchange agreements. If a controlling 
person is resident in the United States, FATCA governs the exchange rather than CRS, since the U.S. 
is not a CRS participant. However, the foundation's bank may still report under a bilateral FATCA 
Intergovernmental Agreement. The practical implication is that any foreign foundation connected to a 
U.S. person will be subject to FATCA disclosure, and any foreign foundation connected to a non-U.S. 
person in a CRS jurisdiction will be subject to CRS reporting. 

 

E. EU DAC6 Mandatory Disclosure 
If the foreign foundation is part of a cross-border arrangement involving one or more EU member states, 
the EU Mandatory Disclosure Directive (DAC6) may require mandatory disclosure to EU tax authorities. 
DAC6 applies to arrangements bearing certain 'hallmarks' of aggressive tax planning, including use of 
confidentiality provisions, payment of deductible cross-border payments to zero or low-tax recipients, 
circular flows of funds, and conversion of income into capital gains or tax-exempt payments. Where 
DAC6 applies, the arrangement must be disclosed to the competent authority within 30 days of 
implementation. Failure to disclose can result in penalties varying by member state. 

 

F. Penalty Summary — Foreign Foundation Reporting 
Form / Obligation Failure Penalty Willful / Fraud Enhancement 

Form 3520 (foreign trust 
classification) 

Greater of $10,000 or 35% of 
gross reportable amount per year 

Enhanced penalties; criminal referral possible 

Form 3520-A (foreign trust 
classification) 

5% of gross foundation assets 
per year 

Additional penalties per IRS discretion 

Form 5471 (foreign corporation 
classification) 

$10,000 per form per year; up to 
$50,000 after IRS notice 

Revenue reduction of 10% of foreign 
corporation income; denial of credits 

FBAR (FinCEN Form 114) Non-willful: up to $10,000 per 
violation per year 

Willful: greater of $100,000 or 50% of account 
balance per violation; criminal penalties 

Form 8938 $10,000; up to $50,000 after IRS 
notice; 40% accuracy-related 
penalty on underpayment 

Criminal fraud penalties under IRC § 7206 
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Form / Obligation Failure Penalty Willful / Fraud Enhancement 

Form 926 10% of value of property 
transferred (capped at $100,000 
absent fraud) 

Unlimited if intentional disregard 

Form 5472 $25,000 per reportable 
transaction per year 

Up to $25,000 per 30-day period after notice 

BE-10 Survey (BEA) $2,500–$25,000 civil penalty per 
survey 

Criminal penalties for willful violations 
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XIX. CONCLUSION AND STRATEGIC 
RECOMMENDATIONS 
A. Summary of Key Findings 
The legal nature of a structure is determinative of its appropriate use case. The trust's non-entity 
character makes it the preferred vehicle in common-law jurisdictions for estate planning and asset 
protection; the foundation's legal personality makes it the preferred vehicle in civil-law jurisdictions for 
family governance and commercial holding. Trusts differ fundamentally from companies as asset 
protection vehicles: trust assets have no 'owners' attachable by personal creditors, making trusts 
superior to corporate structures for personal wealth protection. 
Voidable transaction law is the binding constraint on all asset protection planning. Transfers that render 
the settlor insolvent, that are made when creditors are foreseeable, or that involve excessive retained 
control are vulnerable to avoidance under the UVTA regardless of the quality of the offshore jurisdiction. 
Timing, solvency maintenance, and formality of the trust relationship are the three practical pillars of 
voidable transaction risk management. 
The conduit/sink jurisdiction framework — routing income from high-tax operating jurisdictions through 
treaty-efficient conduits to zero-tax sink jurisdictions — remains the backbone of international profit 
optimization, subject to economic substance requirements at every layer. The Cook Islands trust 
remains the gold standard for U.S.-connected asset protection, combining non-recognition of foreign 
judgments, a criminal burden of proof for creditor challenges, and a short statutory limitation period. 
Practical trust drafting — including anti-duress, flee, trustee removal, and trust protector clauses — is 
the critical difference between a trust that survives litigation and one that is unwound. 
Both foreign trusts and foreign foundations carry extensive U.S. reporting obligations; the classification 
of the foundation under U.S. check-the-box rules determines which reporting regime applies. Banking 
access is increasingly the binding constraint on jurisdictional selection. Sanctions due diligence is non-
negotiable, and all parties must be screened before establishment and on an ongoing basis. 

 

B. Strategic Recommendations by Client Profile 
Client Profile Primary Vehicle Jurisdiction Key Considerations 

U.S. citizen, estate 
planning 

Dynasty Trust + IDGT South Dakota or 
Delaware 

Maximize GST exemption; use directed 
trust statute; UVTA solvency analysis at 
funding 

U.S. citizen, 
charitable objectives 

501(c)(3) Private 
Foundation or DAF 

U.S. (any state) Consider DAF for lower compliance cost; 
5% distribution monitoring 

U.S. citizen, asset 
protection 

DAPT + offshore trust Nevada/SD + 
Cayman/Cook Islands 

Two-tier protection; full CRS reporting; 
UVTA timing critical 
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Client Profile Primary Vehicle Jurisdiction Key Considerations 

European civil-law 
national 

Liechtenstein Stiftung Liechtenstein Premium banking; EEA access; best civil-
law recognition 

Latin American 
national 

Panama Foundation + 
Cayman Trust 

Panama + Cayman Monitor Panama FATF status; cost-
efficient; two-tier protection 

Middle Eastern 
national 

DIFC/ADGM Trust or 
Foundation 

UAE (DIFC or ADGM) Sharia compliance options; regional 
banking access 

Asian national (non-
U.S.) 

Singapore or Cayman 
trust 

Singapore or Cayman Strong banking; treaty network; robust 
rule of law 

Ultra-HNW, multi-
jurisdictional 

Liechtenstein 
Foundation + NL BV + 
Cayman Trust 

Liechtenstein + 
Netherlands + Cayman 

Maximum sophistication; premium private 
banking; coordinated multi-jurisdiction 
compliance 

 

 

C. Note on Professional Advice 
The structures described in this memorandum represent general analytical frameworks as understood 
by practitioners in international wealth planning as of March 2026. Application of these frameworks to 
any specific client situation requires a thorough analysis of: the client's full personal, financial, and tax 
profile, including all citizenships, domiciles, and residences; the nature, location, and title of all assets 
to be transferred; the identity, location, and tax residency of all intended beneficiaries; the voidable 
transaction analysis including timing, solvency, and known or foreseeable creditors; current and 
anticipated future legal and regulatory developments in all relevant jurisdictions; sanctions screening of 
all parties; and engagement of qualified legal, tax, fiduciary, and banking advisors in each relevant 
jurisdiction. 
This memorandum is provided for informational purposes only and does not constitute legal, tax, or 
financial advice. No attorney-client relationship is created solely by the receipt or review of this 
memorandum. Readers should obtain independent professional advice tailored to their specific 
circumstances before implementing any structure discussed herein. 
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